
Citizenship by investment and the need to establish a genuine link with the new country - The 

Nottebohm case (International Court of Justice 1955) 

 

Marco Mazzeschi 

mm@mazzeschi.it 

 

Keywords: citizenship by investment – nationality – genuine link – Nottebohm case -  

Summary: Several States are offering citizenship to individuals willing to invest, in various forms, in the 

country economy. The focus of most programs is however on the amount of the investment, creation of jobs, 

etc. but in many cases applicants  are not required to establish any real bonds with the country, such as 

maintaining a permanent residency or other forms of stable allegiance. It is a well established principle in 

international law that each State shall determine under its own law who are its nationals.i However, the 

conferring state may not require other states to automatically accept its designation unless it has acted in 

conformity with international law and practice. The most famous precedent in this field was set by the 

International Court of Justice in 1955 in the Nottebohm Caseii. The Court ruled that in order for the State to 

grant diplomatic protection there must be a “genuine link” between the individual with the State. Preference 

must be given to the real and effective nationality that is the one based on stronger factual ties between the 

person concerned and one of the States whose nationality is involved, such as: the habitual residence of the 

individual concerned is an important factor, but there are other factors such as the centre of his interests, 

his family ties, his participation in public life, attachment shown by him for a given country and inculcated in 

his children.  

________________________________________________________________________________ 

Introduction 

There is an increasing interested by many individuals to acquire a second citizenship in some cases for tax 

reasons or to have an escape route from politically sensitive countries.  

Several countries have implemented provisions that grant citizenship on the basis of an investment and/or a 

direct contribution to the state. The acquisition of citizenship of a State in the European Union is very 

attractive because EU citizenship gives the right of establishment in all 28 EU countries. For this reason, 

citizenship-by-investment programs developed by some EU countries have given rise to some controversies 

and discussion within the European bodies. 

The EU Parliament on January 16, 2014 approved a resolutioniii requesting the Commission to assess the 

various citizenship schemes in the light of European values and the letter and spirit of EU legislation and 



practice. The Parliament asked the Member States that have adopted national schemes which allow the 

direct or indirect sale of EU citizenship to third-country nationals to bring them into line with the EU’s values. 

 

Amongst other principles, the resolution: (i) acknowledges that matters of residency and citizenship are the 

competence of the Member States; (ii) calls on the Member States, nevertheless, to be careful when 

exercising their competences in this area and to take possible side-effects into account; (ii) notes that EU 

citizenship implies the holding of a stake in the Union and depends on a person’s ties with Europe and the 

Member States or on personal ties with EU citizens and stresses that EU citizenship should never become a 

tradable commodity.  

 

As a consequence, Malta (that was implementing one of the most controversial schemes) agreed to amend 

its Individual Investor Programme to include genuine links to Malta through the introduction of an effective 

residence status in Malta prior to the possibility to acquire Maltese naturalisation. Malta also agreed that 

no certificate of naturalisation will be issued unless the applicant provides proof that he/she has resided in 

Malta for a period of at least 12 months immediately preceding the day of issuing of the certificate of 

naturalization.iv 

Citizenship by investment programmes 

 In Austria, citizenship can be granted to individuals who invest or bring other economic benefit to the 

country. Citizenship is not granted on the basis of investment alone but the applicant must also make an 

extraordinary contribution such as bringing new technologies or generate a substantial number of new jobs. 

In Malta citizenship is granted to individuals who maintain resident status in Malta for a period of twelve 

months immediately preceding the day of issuing of the certificate of naturalization. The applicant must make 

a significant contribution to the National Development and Social Fund established by the Government. The 

minimum contribution requested to the main applicant is a sum of EUR 650,000. 

In Cyprus the Citizenship-by-Investment program have residence requirement of at least one year and 

provided for various forms of investment, including a minimum investment of EUR 2 million with the Treasury 

of the Republic or a direct investment in the country of at least EUR 5 million or a bank deposit of at least 

EUR 5 million.  

Outside the EU, Dominica Republic's citizenship program requires making an economic contribution to the 

country, that for the main applicant is non-refundable investment of USD 100,000 

Another well publicized Citizenship Program is established by St. Kitts and Nevis. Also this program requires 

applicants to make an economic contribution of at least USD 400,000 to the country or alternatively making 

a contribution to the Sugar Industry Diversification Foundation starting from USD  250,000.  



 

State’ exclusive competence on granting citizenship 

It is a well established principle in international law that each State shall determine under its own law who 

are its nationals. The principle is also stated by Article 1 of The Hague Convention of 1930 on Certain 

Questions relating to the Conflict of Nationality Laws.v 

The principle has been confirmed by several international courts, for example the European Court of Justice 

in the Judgement C-369/90 of July 7, 1992 (Micheletti) stated that “Under international law, it is for each 

Member State, having due regard to Community law, to lay down the conditions for the acquisition and loss 

of nationality.”vi But as pointed out by the Court , the national rules “shall be accepted by other States in so 

far as it is consistent with applicable international conventions, customary international law and the principles 

of law generally recognised with regard to nationality.vii 

But to what extent a citizenship acquired in compliance with national laws, can be legally disputed  at 

international level on the grounds that the individual cannot show to have sufficiently strong bonds with the 

State which has granted citizenship? 

The Nottebohm Case: the link of nationality must be genuine 

The most quoted case at international level regarding the issue of citizenship and diplomatic protection is 

the Nottebohm case, ruled by the International Court of Justice in 1955viii. Nottebohm was a German citizen 

who lived in Guatemala from 1905 until 1943 and never became a citizen of Guatemala. In 1939, Nottebohm 

applied became a citizen of Liechtenstein. He then returned to Guatemala on his Liechtenstein passport and 

informed the local government of his change of nationality. During the 2nd World War he tried to return to 

Guatemala but was refused entry as an enemy alien since the Guatemalan authorities did not recognise his 

Liechtenstein naturalization and regarded him as still German. He was later extradited to the United States, 

where he was held at an internment camp until the end of the war. All his possessions in Guatemala were 

confiscated.  

The Government of Liechtenstein granted Nottebohm protection against unjust treatment by the 

government of Guatemala and petitioned the International Court of Justice. The government of Guatemala 

argued that Nottebohm did not gain Liechtenstein citizenship for the purposes of international law.  

In this case , the Court stated: 

 “International arbitrators have . . . given their preference to the real and effective nationality, that which 

accorded with the facts, that based on stronger factual ties between the person concerned and one of the 

States whose nationality is involved. Different factors are taken into consideration, and their importance will 



vary from one case to the next: the habitual residence of the individual concerned is an important factor, but 

there are other factors such as the centre of his interests, his family ties, his participation in public life, 

attachment shown by him for a given country and inculcated in his children, etc.” 

The Court rejected Liechtenstein’s claim to grant diplomatic protection to Mr. Nottebohm because it did not 

assess a genuine link between Mr. Nottebohm and Liechtenstein. In fact: 

“he had always retained his connections with members of his family who had remained in Germany and he 

had always had business connections with that country. ………………….. He had been settled in Guatemala for 

34 years. He had carried on his activities there. It was the main seat of his interests. He returned there shortly 

after his naturalization, and it remained the centre of his interests and of his business activities. He stayed 

there until his removal as a result of war measures in 1943. ………………… In contrast, his actual connections 

with Liechtenstein were extremely tenous. No settle abode, no prolonged residence in that country at the time 

of his application for naturalization: the application indicates that he was paying a visit there and confirms 

the transient character of this visit by its request that the naturalization proceedings should be initiated and 

concluded without delay. No intention of settling there was shown at that time or realized in the ensuing 

weeks, months or years – on the contrary, he returned to Guatemala very shortly after his naturalization and 

showed every intention of remaining there.”ix 

The Nottebohm principle was taken into account also by Iran-US Claims Tribunal in a decision of 1984x, in 

which the Tribunal stated: 

“the relevant rule of international law which the Tribunal may take into account for purposes of interpretation, 

as directed by Article 31, paragraph 3(c), of the Vienna Convention, is the rule that flows from the dictum of 

Nottebohm, the rule of real and effective nationality, and the search for "stronger factual ties between the 

person concerned and one of the States whose nationality is involved”. 

The Iran/US Tribunal quoted as relevant precedent also the Merge Case decided by the Italian-United States 

Conciliation Commission set up by application of the peace Treaty of 1947. The Commission set forth the 

principle ". . . based on the sovereign equality of States, which excludes diplomatic protection in the case of 

dual nationality, must yield before the principle of effective nationality whenever such nationality is that of 

the claiming State."xi 

The Tribunal outlined in its decision that support for the principles applied in these cases is shared by some 

of the most competent international lawyers .xii 

Conclusions 

Individuals seeking to obtain a second citizenship (and passport) must carefully evaluate all aspects of their 

decision. As stated by the International Court of Justice in the Nottebohm case, “naturalization is not a matter 

to be taken lightly. It involves his breaking of a bond of allegiance and his establishment of a new bond of 



allegiance. In order to appraise its international effect, it is impossible to disregard the circumstance in which 

it was conferred, the real and effective, and merely the verbal preference, of the individual seeking it.” 

Second passport seekers are alerted: without establishing a genuine, real and effective bond of attachment 

with the State which grants the second nationality (especially when the acquisition of a second citizenship is 

mostly driven by fiscal reasons) their costly shopping can result in an empty bag. 
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